THOVAS DALBERT
| BLA 97-349 Deci ded March 24, 1998

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent, declaring mning clains null and void ab initio. MM 203218-
MM 203221.

Afirned.

1 Exchanges of Land: Forest Exchanges--Mning A ai ns:
Lands Subject to

Pursuant to 43 CF. R 8§ 2202.1(b), the filing of a
notice of an offer for forest exchange wth the

aut hori zed of ficer and the notation of such proposed
exchange on the public land records segregated the
National Forest Systemlands included in the proposed
exchange fromappropriation, location, or entry under
the general mning laws for a period not to exceed 5
years. Mning clains |ocated on these |ands while the
segregative effect is operative are null and void ab
initio.

APPEARANCES  Thonas Daubert, pro se.
(PN ON By ADM N STRATI VE JUDE THRRY

Thonas Daubert has appeal ed froman April 7, 1997, Decision of the
Mntana Sate Gfice, Bureau of Land Managenent (BLM, decl aring the Gooney
R dge Nos. 1 through 4 (MIMMC 203218- MMMMC 203221) mining clains nul | and
void ab initio because they were | ocated on | and segregated from m neral
entry at the tine of |ocation.

The above clains were |l ocated on February 27, 1997, in secs. 1 and 2,
T. 10N, R 19 W, Principal Mridian, Mntana and were recorded wth BLM
on April 1, 1997. 1/ The BLMs Decision states that on June 11, 1996,

1/ Daubert had previously |ocated these clains on Aug. 30, 1995, and
recorded themwth BLMon Sept. 25, 1995. According to BLMletters to the
Honorable Rck HII and Honorabl e Gnrad Burns, the clai ns were deened to
be forfeited effective Aug. 31, 1996, because Daubert had failed to file a
snal | mner fee paynent waiver certification. Daubert then relocated the
clains on Feb. 27, 1997.
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a proposal for a Forest Service | and exchange whi ch included the | ands
enbraced by the mning clains, was filed.

The file includes a June 11, 1996, letter froma Departnent of
Agricul ture forest supervisor proposing to exchange and requesting BLMto
segregate the foll ow ng described |lands: sec. 1, SW8W; sec. 2, SE/&E
T. 10N, R 19 W, Pincipa Mridian. This segregation of |ands was
notated on BLMs Master Title PFat (MP) on July 10, 1996. By letter of
August 1, 1996, BLMnotified the forest supervisor that the proposed
exchange had been assi gned serial nunber MM 85489.

Daubert states on appeal that he checked BLMs mcrofiche records,
dated February 14, 1997; he asserts that these were "the records that the
public is required to use,” and that they did not indicate that the | ands
had been wthdrann frommneral entry. Appended to Daubert's appeal is a
Sept entber 27, 1995, letter fromBLMacknow edgi ng recei pt of his original
| ocation of the clains on August 30, 1995. That letter contained the
foll ow ng "NOI CE TO QA MNTS: "

M ease be advi sed that this acknow edgenent does not verify
that your clain{s) has/have been | ocated on | ands open to mneral
entry. Ve encourage you to visit the nearest Bureau of Land
Managenent of fice to check the official |and record nmai ntai ned by
the Bureau of Land Managenent to ensure that your clainfs) is/are
not located on private fee lands or federal |ands that are not
open to mneral entry. Qur staff can assist you in the use of
the land records if necessary.

Daubert asserts that he relied on this notice to check BLMs
mcrofiche records fromwhich he ascertai ned that the | ands were open to
mneral entry. Qn February 27, 1997, he restaked the clains on the ground,
and, as indicated earlier, he filed his notices of location wth BLMon
Aoril 1, 1997.

Daubert alleges that BLMhas ill-treated hi mand requests that the
BLM s Deci si on be reversed.

Examnation of BBMs MP for T. 10 N, R 19 W indicates that the
proposed exchange was noted on the public |and records prior to | ocation of
Daubert's clains. A notation on BLMs MP reads "MM 85489 Segr from
Approp under Public Land Laws and Mn Laws; Ef 7/10/1996; NIE 7/ 10/ 2001
Sec 1. SW1V4 SWL1/ 4, Sec. 2 SEU/4 SE1/4." Anotation on sec. 1 states "FX
Appl n* which stands for Forest Exchange application. Uhder the notation
rule, where the official records of the BLMhave been noted to reflect the
devotion of land to a particul ar use which is exclusive of other
conflicting uses, no inconpatible rights in that land can attach pursuant
to any subsequent entry or application until the record has been changed to
reflect that the land is no |longer segregated. Q Qenn Qiver, 73 IBLA
56, 59 (1983); Paiute Ol & Mning Gorp., 67 IBLA 17 (1982). Therefore the
notati on on BLMs MP, under the provisions of the | awand the regul ati ons,
served to close the lands invol ved herein to mneral entry.
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W note that the MP which has been included in the case fileis
itself date stanped "April 1, 1997," which is after Daubert relocated his
clains. However, there is no indication that an MP on which the
segregati on was noted was not available for Daubert's inspection on his
visit to the BLMoffice sonetine prior to relocation of his clains. A My
21, 1997, BLMletter, responding to an inquiry by the Honorable Rck HII,
states it appears that Daubert reviewed BLMs mini ng cl ai mmcrofiche
records, "not the land status records.” The BLMexpl ai ned that the
"official land status records * * * are the Master Title PFats (MP), not
the mning claimmecrofiche,” and the "MP showed the proposed | and
exchange appl i cation on July 10, 1996."

[1] The case lawis clear that mning clains |ocated on | ands not
open to appropriation are null and void ab initio. See, e.g., Dean Saton,
136 | BLA 161, 164 (1996); Shiny Rock Mning Gorp. v. Lhited Sates, 825
F.2d 216, 219 (9th Qr. 1987); Lhited Sates v. Smth Giristian Mning
Enterprises, Inc., 537 F. Supp. 57, 61 (D Q. 1981). Lands wthin an
exchange proposal are segregated fromlocation upon the filing of a notice
of a forest exchange offer and the notation of such proposed exchange on
the public land records. See John and Muwreen Vétson, 113 | BLA 235 (1990);
Gscar E Harding, 110 IBLA 117 (1989); Vélter MacBaen, 87 |BLA 210 (1985).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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